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INTERNAL TRADE:
ESTABLISHING A NEW CANADIAN
STANDARD

A new approach is now needed to improve trade, investment and labour mobility in Canada.
With the agreement in principle on the Comprehensive and Economic Trade Agreement between
Canada and the European Union, the acceleration of negotiations under the Trans Pacific
Partnership and conclusion of a free trade agreement with South Korea, removing barriers to
trade within Canada is a national imperative. Otherwise, Canada faces the real prospect that
international firms in Europe and Asia-Pacific will have greater access to provincial markets in
Canada than firms in other Canadian provinces.

It is recommended that all Parties to the Agreement on Internal Trade commit to a new PanCanadian standard that Canada’s internal trade obligations should -- at a minimum -- be no less
stringent and no less binding than obligations under our international trade agreements. This
paper makes two main recommendations to move Canada forward expeditiously toward a true
economic union under this Pan-Canadian standard.

First, it is recommended that the federal government and the provinces should legislatively
establish a set of “open trade principles” to be broadly communicated to all Canadians. These
principles will form the foundation for a more effective and efficient Agreement on Internal
Trade for the 21st century.
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Second, it is recommended that a permanent Tribunal on Internal Trade be established to provide
continuity of decision rationale and to assist governments and individual Canadians on matters
related to internal trade, and to arbitrate on disputes when necessary. Ultimately, this Tribunal
could serve a similar function for internal trade that the Canadian International Trade Tribunal
does for international trade.

Importantly, the Tribunal will be responsible for ensuring that matters within its mandate are
broadly communicated and that the Agreement on Internal Trade is widely accessible to all
Canadians such that a new era of transparency on all matters related to internal trade in Canada
will commence before end of calendar year 2015.

THE HISTORICAL CONTEXT –
1. The provinces and the federal government have tried for some time to remove trade
barriers that hamper the domestic economy.

2. Twenty years ago, the provinces and the federal government signed the Agreement on
Internal Trade (AIT).

3. Unfortunately, the AIT has not worked as well as intended. It is limited, complex and
difficult to enforce (although amendments in 2009 to provide monetary penalties in the
event of non-compliance have improved enforcement). It is not transparent and is
inaccessible to those outside of government, and is operated by an intergovernmental
structure largely incomprehensible to outsiders.
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4. To establish a common market within Canada, the Constitution confers upon the federal
Parliament the exclusive power to make laws in relation to the regulation of trade and
commerce (Section 91(2) of the Constitution Act, 1867). At the same time, Section 92
(13) of the Constitution Act establishes provincial property and civil rights, giving the
provinces power over intraprovincial trade.
5. In spite of these often competing powers, Canada’s Constitution envisions a domestic
economy free of interprovincial trade barriers. This principle was enshrined in Section
121 of the Constitution Act, 1867; “All Articles of the Growth, Produce, or Manufacture
of any one of the Provinces shall, from and after the Union, be admitted free into each of
the other Provinces.”

6. What was not foreseen was the ascendancy of non-fiscal or non-tariff barriers as the
principal impediments that would hamper free trade in Canada’s modern economy. Some
of these include differing government procurement practices; limitations on the flow of
investment and the movement of persons from province to province; different securities
rules arising from the fragmented regulation of Canada’s capital market; differing
product and grade standards; and differing commercial transportation codes; and differing
regulations and standards under the guise of consumer protection to favour local interests
that unfairly insulates these interests against legitimate commercial competition.
7. These interprovincial trade barriers damage Canada’s productivity and competitiveness:
they raise compliance costs; reduce innovative capacity; and impose costs due to lost
economies of scale. One estimate indicates that Canadian firms doing business across
provincial boundaries are burdened with the equivalent of a seven per cent tax due to
conflicting regulations, standards, registrations and restrictions, costing the Canadian
economy $20 billion a year.
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8. VOIC is proposing a new approach:


The federal government and the provinces should establish a set of “open trade
principles” to be adopted by all jurisdictions;



The federal government and the provinces should establish an internal trade standing
Tribunal to ensure that parties adhere to these principles.

WHAT IS NEEDED –
I. A principles-based approach
In keeping with the constitutional vision that Canada’s economic union be free of interprovincial
trade barriers, the federal and provincial government should legislatively establish the following
“open trade principles” Adherence to these principles, backed by enforcement tools in the event
of non-compliance, will uphold the standard that internal trade obligations should -- at a
minimum -- be no less stringent and no less binding than obligations under our international
trade agreements.


Interprovincial trade should be a free and open market and no government will maintain
measures or restrict or impair interprovincial trade, investment or labour mobility, unless
there is a demonstrable legitimate objective.



For any specific barrier to be permitted as a legitimate objective, a strong evidence-based
case should be required based on the highest standards of established international trade
law jurisprudence.



If any government fails to honour the above principles, in practice, binding dispute
resolution procedures will apply.
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II. Dispute Resolution Process
The federal government and the provinces should establish a standing Internal Trade Tribunal
that all Canadians – individuals, private firms, trade associations and governments – can access.
The Tribunal would operate on the basis of consultation and mediation and, if necessary, binding
arbitration to resolve internal trade disputes.


The Tribunal would be accessible to all Canadians and be efficient and effective in terms
of the timeliness and the binding nature of its decisions.



The Tribunal would determine if a measure is a barrier and, if so, issue an order on how it
is to be resolved, including removal or amendment of the measure, and the assignment of
monetary penalties if its order is disregarded.



The Tribunal would replace the current Panel structure under Chapter 17 of the
Agreement on Internal Trade and the Tribunal will have appropriate appeal procedures to
the courts.



Government disputants would continue to retain the right of retaliatory trade action as
currently provided by the Agreement on Internal Trade.

III. Enforcement
All Tribunal orders will be subject to enforcement by the courts.

Next Steps
VOIC is seeking broad dissemination of this paper and adoption of its recommendations.

Sean McPhee
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